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RESPONSE TO TRUSTEE’S REPLY TO OPPOSITIONS  
TO EMT MOTION FOR STAY  

Mark Kern (“Petitioner”), pursuant to Order, FCC 19M-10 (rel. Sept. 18, 2019), hereby 

responds to the Reply1 filed by Donald M. Samson, Trustee for the Entertainment Media Trust 

(“EMT”) bankruptcy, to Petitioner’s Opposition2 to Motion for Stay of Proceedings or in the 

Alternative Extension of Time filed by EMT.3  As discussed below, the Trustee’s Reply provides 

no valid basis for issuing a stay of this hearing.     

I. THE AUTOMATIC STAY PROVISION OF THE BANKRUPTCY CODE DOES 
NOT APPLY TO THIS HEARING PROCEEDING  

Petitioner previously demonstrated that the automatic stay provision set forth in Section 

362 of the Bankruptcy Code does not apply to this hearing, which falls within the “regulatory 

exception” from that provision.4  The Trustee responds by noting that Petitioner cited only two 

FCC cases involving Chapter 11 bankruptcy proceedings and implies that a different result 

should be reached here because the case involves a Chapter 7 bankruptcy.5  The regulatory 

exception, however, was not created by the FCC – the exception is rooted in the Bankruptcy 

Code and long-standing bankruptcy law – nor does it carve out Chapter 7 proceedings.   

Notably, despite being the moving party with the burden to justify grant of an 

extraordinary remedy of a stay, the Trustee fails to cite a single case in support of his theory that 

                                                 
1 Donald M. Samson, Reply to Oppositions, MB Docket No. 19-156 (filed Sept. 24, 2019) 
(“Trustee Reply”).  Given Mr. Samson’s interest in the case, Petitioner suggests that he should 
move to intervene rather than participate on an ad hoc basis that could be disruptive to the 
hearing. 
2 Mark Kern, Opposition to Motion for Stay of Proceedings or in the Alternative Extension of 
Time, MB Docket No. 19-156 (filed Sept. 16, 2019) (“Kern Opposition”).  
3 Entertainment Media Trust, Motion for Stay of Proceedings or in the Alternative Extension of 
Time, MB Docket No. 19-156 (filed Sept. 11, 2019) (“EMT Motion for Stay”). 
4 Kern Opposition at 2-3. 
5 Trustee Reply at 2-4. 
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the regulatory exception from the automatic stay in the bankruptcy code does not apply to 

Chapter 7 bankruptcy proceedings.  In contrast, just a few months ago the United States 

Bankruptcy Court for the Southern District of Florida, Fort Lauderdale Division, described the 

interplay between the automatic stay and the regulatory exception under bankruptcy law as 

follows: 

The filing of a bankruptcy case operates as an automatic stay of 
“the commencement or continuation ... of a judicial, 
administrative, or other action . . . against the debtor that was or 
could have been commenced before the commencement of the 
case.”  11 U.S.C. § 362(a)(1).  One exception to the automatic stay, 
commonly referred to as the “police and regulatory power 
exception,” provides that the filing of a bankruptcy does not 
operate as a stay “of the commencement or continuation of an 
action or proceeding by a governmental unit . . . to enforce such 
governmental unit’s or organization’s police and regulatory power, 
including the enforcement of a judgment other than a money 
judgment, obtained in an action or proceeding by the governmental 
unit to enforce such governmental unit's or organization’s police or 
regulatory power.”  11 U.S.C. § 362(b)(4).6 

The court does not distinguish between the type of bankruptcy case filed when summarizing the 

impact of the regulatory exception.  There is no discussion of the regulatory exception being 

limited to only certain types of bankruptcy proceedings. 

 Even more telling is a recent decision from the United States Bankruptcy Court for the 

Northern District of Illinois in which the court responded to a similar claim that the regulatory 

exception should be narrowly construed as inapplicable to certain bankruptcy proceedings.  

There, the court rejected the claim and determined that the exception “applies, ‘in a case under 

Chapter 7, 11, 12 or 13. . . .’”7 

                                                 
6 In re Berry, 2019 Bankr. LEXIS 2719, at *4-5 (S.D. Fla. June 26, 2019). 
7 In re Hicks, 582 B.R. 6, 12 (Bankr. N.D. Ill. 2018) (quoting 11 U.S.C. § 103); see In re 
Chapman, 264 B.R. 565, 571 (9th Cir. 2001) (concluding that federal government’s action 
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 In sum, because the Trustee fails to provide any caselaw to support its theory that Chapter 

7 bankruptcy proceedings do not fall within the regulatory exception, a stay is not justified based 

on the automatic stay provision of the Bankruptcy Code.  

II. A STAY OF THE HEARING IS NOT JUSTIFIED 

The Trustee unsuccessfully attempts in his Reply to remedy EMT’s failure to address the 

traditional four-factor test applied by the Commission and the courts when determining whether 

a stay should be granted.  The Reply fails to satisfy the test which requires a moving party to 

demonstrate that (1) it is likely to prevail on the merits in the underlying proceeding; (2) it will 

suffer irreparable harm if the stay is not granted; (3) other interested parties will not be harmed if 

the stay is granted; and (4) the public interest favors granting a stay.8 

A. EMT IS UNLIKELY TO PREVAIL ON THE MERITS 

The Trustee claims that the stay is justified because “EMT and the Trustee are likely to 

prevail on the merits of a stay. . . .”9  This is not the operative test.  The party moving for a stay 

must demonstrate a likelihood of success on the merits in the underlying proceeding – here the 

hearing – or its efforts, via the Second Thursday doctrine or otherwise, to terminate the hearing.10  

Neither the Trustee nor EMT makes any such showing. 

                                                 
against Chapter 7 debtor fell within the section 362(b)(4) “police or regulatory power” 
exemption to automatic stay). 
8  See Va. Petroleum Jobbers Ass’n v. FPC, 259 F.2d 921, 925 (1958) (“Va. Petroleum”); Tennis 
Channel, Inc. v. Comcast Cable Communications, LLC, 27 FCC Rcd 9274, 9279 (OGC 2012) 
(applying Va. Petroleum factors); Brunson Commc’ns, Inc. v. RCN Telecom Servs., Inc., 15 FCC 
Rcd 12883, 12883-84 (CSB 2000) (citing Va. Petroleum factors). 
9 Trustee Reply at 4. 
10 See, e.g., Game Show Network, LLC v. Cablevisions Systems Corp., 26 FCC Rcd 16471, 
16472 (MB 2011) (noting that the first factor is whether the moving party is likely to prevail on 
the merits of its complaint).  
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B. EMT WILL NOT SUFFER IRREPARABLE HARM 

The Trustee claims that EMT will suffer irreparable harm if a stay is not granted because 

it will incur additional legal fees if the hearing moves forward, and these fees will reduce the 

potential proceeds from a Chapter 7 liquidation.11  EMT’s bankruptcy petition, however, 

indicates that its assets far outweigh its debts and the additional legal fees incurred in this hearing 

will not jeopardize the ability to repay creditors.  Further, Petitioner agrees with the Enforcement 

Bureau that: 

Despite EMT’s assertions to the contrary, therefore, staying this 
proceeding for an indefinite period of time while the Chapter 7 
Trustee identifies potential buyers, liquidates the licenses, and files 
a petition for extraordinary relief under Second Thursday that is 
almost certain, based on the information currently before the 
Commission, to fail, does not conserve litigant and administrative 
resources.  It merely delays the expenditure of those very same 
resources until a later date while at the same time prejudicing the 
public’s interest in having the questions designated for hearing 
resolved expeditiously.12 

In this regard, as noted in Petitioner’s Opposition, the Hearing Designation Order in this 

case charged the Presiding Judge with determining, among other matters, who controls EMT and 

whether EMT engaged in misrepresentation and/or lack of candor regarding this control issue.13  

Absent a hearing to determine who controls EMT and whether various parties participated in a 

scheme to conceal Robert Romanik’s control of EMT, the Trustee should not be permitted to 

distribute any proceeds from a liquidation beyond the creditors identified in the bankruptcy 

                                                 
11 Trustee Reply at 5. 
12 Enforcement Bureau’s Opposition to EMT’s Motion for Stay of Proceedings or in the 
Alternative Extension of Time, MB Docket No. 19-156, at 8 (filed Sept. 17, 2019) (“Bureau 
Opposition”). 
13 Entertainment Media Trust, Dennis J. Watkins, Trustee, Hearing Designation Order and 
Notice of Opportunity for Hearing, 34 FCC Rcd 4351, 4372 (MB 2019) (“HDO”). 
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petition.  In fact, the Jefferson Radio and Second Thursday doctrines prohibit alleged wrongdoers 

from benefitting from a sale of FCC licenses that are subject to a hearing.14 

C. INTERESTED PARTIES WILL BE HARMED IF THE STAY IS GRANTED 

Petitioner will be harmed if the stay is granted.  The instant hearing was triggered in part 

by a Petition to Deny filed by Petitioner against various license renewal applications filed by 

EMT.15  Petitioner is a public official and has been subject to vulgar and slanderous remarks 

made by Robert Romanik during his radio show.  As noted in his Reply to EMT’s Opposition to 

the Petition to Deny: 

Petitioner does not take issue with Robert Romanik’s right to 
criticize his performance of public duties as the County Board 
Chairman of St. Clair County, Illinois, but he does take issue with 
Robert Romanik’s asserted first amendment right to broadcast 
vulgar and slanderous remarks against his wife and others and to 
engage in on-air hate speech, such as to refer to Petitioner as a 
“faggot,” which, Petitioner submits, is not consistent with a 
licensee’s obligations to serve the public interest. . . .  [T]here is no 
way a responsible licensee would permit the broadcast of 
Romanik’s one hour program which is broadcast from 10 a.m. to 
11 a.m. daily and rebroadcast at 4 p.m. to 5 p.m. and midnight to 1 
a.m. daily. . . .16 

  If the hearing moves forward expeditiously, Petitioner believes that the Presiding Judge 

will determine that Mr. Romanik controls the licenses at issue and that said licenses ultimately 

will be revoked.  With the revocation of these licenses, Mr. Romanik will no longer have a 

public forum to engage in hate speech and to slander Petitioner.  Because a delay in the hearing 

                                                 
14 Jefferson Radio Co. v. FCC, 340 F.2d 781, 783 (D.C. Cir. 1964); Second Thurs. Corp., 22 
FCC 2d 515, recon. granted in part, 25 FCC 2d 112 (1970); LaRose v. FCC, 494 F.2d 1145, 
1147 n.2 (D.C. Cir. 1974); see Kern Opposition at 5; Bureau Opposition at 6-7. 
15 See HDO, 34 FCC Rcd at 4352-53. 
16 See Attachment A, Mark Kern, Reply to Opposition to Petition to Deny, File No. BAL-
20160919ADH, at 4-5 (filed Nov. 28, 2016). 



7 
 

will extend Mr. Romanik’s control of public airways, Petitioner will be directly harmed by 

issuance of a stay. 

D. THE PUBLIC INTEREST DOES NOT FAVOR A STAY 

Pursuant to Jefferson Radio, the Commission generally will not allow a licensee subject 

to a hearing involving the licensee’s qualifications to sell its licenses until the hearing is 

resolved.17  The Commission has noted that its “Jefferson Radio policy is grounded in the public 

interest in deterring misconduct by Commission licensees and protecting the integrity of the 

licensing process.”18  Although the Commission has identified limited instances where 

countervailing public interest factors may warrant a departure from Jefferson Radio, neither the 

Trustee nor EMT has justified such a departure.  The Second Thursday doctrine is one exception 

to Jefferson Radio for certain bankruptcy situations, but the Trustee correctly agrees with the 

Bureau that it is premature to evaluate application of that doctrine here as it would put “the 

proverbial cart before the horse.”19   

  

                                                 
17 Jefferson Radio Co., 340 F.2d at 783. 
18 Maritime Communications/Land Mobile, LLC, Debtor-in-Possession, 31 FCC Rcd 13729, 
13739 n.65 (2016). 
19 Trustee Reply at 8 (citing Bureau Opposition at 5). 
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CONCLUSION 

 For the reasons set forth above and the Oppositions previously filed by Petitioner and the 

Bureau, the Presiding Judge should deny EMT’s Motion for Stay of Proceedings or in the 

Alternative Extension of Time and instead direct EMT to respond immediately to all outstanding 

discovery requests. 

Respectfully submitted, 

/s/ Robert G. Kirk 
Robert G. Kirk  
Howard M. Liberman 
WILKINSON BARKER KNAUER, LLP 

     1800 M Street, NW, Suite 800N 
     Washington, DC 20036 

202.783.4141 
 

September 27, 2019 
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CERTIFICATE OF SERVICE 
 

I, Robert G. Kirk, hereby certify that on this 27th day of September 2019, copies of the attached 
Response were served via email on the following:  
 
Anthony Lepore, Esq. 
Radiotvlaw Associates, LLC 
4101 Albermarle St., NW #324 
Washington, D.C. 20016-2151 
anthony@radiotvlaw.net 

Davina S. Sashkin, Esq. 
Fletcher, Heald & Hildreth, LLC 
1300 North 17th Street, 11th Floor 
Arlington, VA 22209 
sashkin@fhhlaw.com 

Jeffrey Gee, Esq.  
Chief, Investigations & Hearings Division  
Enforcement Bureau  
Federal Communications Commission  
445 12th Street SW  
Washington, DC 20554  
Jeffrey.Gee@fcc.gov  

Pamela Kane, Esq.  
Investigations & Hearings Division  
Enforcement Bureau  
Federal Communications Commission  
445 12th Street SW  
Washington, DC 20554  
Pamela.Kane@fcc.gov  

Courtesy copies to: 

The Honorable Jane Hinkley-Halprin  
Office of Administrative Law Judges  
Federal Communications Commission  
445 12th Street SW  
Washington, DC 20554  
Jane.Halprin@fcc.gov  

John B. Adams  
Office of Administrative Law Judges  
Federal Communications Commission  
445 12th Street SW  
Washington, DC 20554  
JohnB.Adams@fcc.gov 

 
/s/ Robert G. Kirk 
Robert G. Kirk 
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